COVENTRY INLAND WETLANDS AGENCY
MINUTES
REGULAR MEETING OF WEDNESDAY, NOVEMBER 17, 2021

By: Mathieu

Time: 7:04 p.m.

Place: Hybrid

1. ROLL CALL:
PRESENT
REGULAR MEMBERS:

ALTERNATE MEMBERS:

ABSENT
X

Martin Briggs
Suzanne Choate - remote

X

Patricia Laramee - remote

X

Lori Mathieu, Chairperson –
remote

X

Thomas Woolf, Vice Chairman –
remote

X

Open
Mike Powers – remote

X

STAFF:

Todd Penney, Town
Engineer/Wetlands Agent

X

STAFF:

Mindy Gosselin, Wetlands Agent
Assistant

X

2. AUDIENCE OF CITIZENS (2-minute time limit):
No one was present to speak.

3. OLD BUSINESS:
A.

Public Hearing (to be continued)
1. #21-24W - Brigham Tavern Road, Winding Brook - Owner: Town of Coventry;
Agent: Todd Penney - realignment of the stream channel
Penney submitted the request for a time extension until the December meeting because it
would be outside of the 68 days allowed to be heard. The extension request will bring
us to December 15, 2021.
Motion: I move that the Coventry Inland Wetlands Agency allow the requested 28 day
time extension for application #21-24W - Brigham Tavern Road, Winding Brook
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Owner: Town of Coventry; Agent: Todd Penney - realignment of the stream channel.
By: Choate

Seconded: Powers

Voting:
For: Choate, Laramee, Powers, Woolf, Mathieu
Against: None
Abstain: None
B. Violation - 89 Flanders Road - Owner: Joshua Beebe - Unpermitted work in the
upland review area and wetlands. Violation letter sent on: 5/12/2021
Powers was seated for Briggs by Mathieu.
Gosselin said Josh Beebe, his store manager, and Wes Wentworth, Soil Scientist, were
present. Removing of the tree stock pile was done on Monday per an email dated
November 16, 2021 from Beebe to Gosselin. Gosselin visited the property today to
locate the wetland flags field represented by Wes Wentworth.
Wes Wentworth said Beebe called him in late spring to visit the property. Wentworth
visited the site and walked it. At that time he spoke to Penney indicating his opinion was
that everything was stabilized as the grass had grown in and silt fence and hay bales were
being used. Early this month Wentworth field delineated the wetlands. His opinion is
that there is not significant disturbance of the wetlands although there was some infill at
flag 9. There is a root ball exposed and is hanging in the wetlands. There is a brush pile
at flag 7; that brush should be removed. Beebe said the brush pile in the wetlands and
outside of the wetlands has been moved toward the street. He will put in hay bales where
the brush was and get the area seeded.
Gosselin shared pictures of the site that she took today. The pictures show the trees have
been removed from the wetlands area.
Mathieu asked Wentworth what he is suggesting that still needs to happen. Wentworth
said matting should be put down and silt fence downslope of the disturbed area where the
brush was. The bulk of the work has been done. Silt fence or hay bales should be put in
where there is any exposed soil. Beebe said the area will be heavily mulched with mulch
hay this week to protect the wetlands until the spring growing season. He will continue
with the removal of the trees, brush, and stumps.

Laramee said she agrees that it is important to get something on the soil. Choate said
she is happy to see the work the IWA has been looking for is in process and being done
in the fashion requested and it should continue that way. Woolf said we’ve waited this
long. Mathieu said the area must stabilized for now and work should continue in the
spring to further stabilize the area. Powers agrees with having Beebe getting the area
stabilized for now.
Mathieu wants to solidify the plan and document that. The plan should include what
needs to happen now and what needs to happen in the future. The IWA needs to know
what we are agreeing to and that there will be follow up. Wentworth said 85% of the
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work has been done including moving the trees out. Mathieu asked Wentworth to update
his memo with the comments heard this evening and refer details back to the map.
Mathieu asked Staff to check the property next Monday that the stabilization for the
winter has been completed.
Penney said it is expected the IWA will have pictures showing the silt fence is down and
the site is stabilized at the December meeting. The progress in the last week has been
great.
Mathieu said this matter is in relation to the violation in the upland review area and
wetlands. Penney said Beebe will have to come back with the proposed agricultural use
and how the IWA will view that use. There has to be a plan in the file that says what the
use is and where the agricultural uses will be occupying the upland areas. That is the
final product. At some point the IWA needs to make that determination per the
regulations. Beebe has to present a plan of where grazing, coops, etc. will be. Mathieu
said going forward that may be as-of-right as the farm operation.
C. #21-28W - 1585 Main Street - Owner: Town of Coventry; Agent: Todd Penney Expand Police Department Visitor Parking Area (to be continued)
Penney submitted the request for a time extension until the December meeting because it
would be outside of the 68 days allowed to be heard. The extension request will bring us
to December 15, 2021.
Motion: I move that the Coventry Inland Wetlands Agency allow the requested 28 day
time extension for application #21-28W - 1585 Main Street - Owner: Town of Coventry;
Agent: Todd Penney - Expand Police Department Visitor Parking Area.
By: Choate

Seconded: Woolf

Voting:
For: Choate, Laramee, Powers, Woolf, Mathieu
Against: None
Abstain: None
D. #21-29AR/J - 777 Dunn Road - Applicant: ShyAnne Demers; Owner: Same; Agent:
None - Clearing for agriculture/horses within a wetland/upland review area
Shyanne Demers was present.
Gosselin said Rich Snarski, certified Soil Scientist, provided an opinion saying the
wetland does not classify as continual flow. Gosselin contacted the Town Attorney to get
a legal opinion about this classification and agricultural exemption case law. Gosselin
read the legal response (attachment) as this was not included in the Member’s packet.
Mathieu said the answer to question 1 from Staff indicates for this matter fill can be used
as long as it is directed to an agricultural use and the wetlands does not have continual
flow. For question 2 some trees have to be kept if the wetlands is continual flow. Clear

Coventry IWA

3 of 9

cutting in such an area is allowed only if the clearing is for expanding crop land. Ms.
Demers wants to construct a horse facility.
Penney said because this wetlands is in an area of non-continual flow fill can be added
and the barn constructed as it is relative to agricultural use. Snarski’s opinion is
important as this would not be an application to the IWA but the IWA making a
determination of this use being as-of-right. Demers has been conscientious of the wetter
wetlands with her sketch showing locations of parts of the horse facility. There are
additional wetlands soil in the back of the property where Demers is not proposing
activity. The opinion about the non-continual flow is in the defined area that the
applicant will be using for the horse facility.
Ms. Demers spoke about her proposed plan. The fenced in turn-out area will not be clear
cut. The 60’ x 100’ ring will be clay based. The area indicated as having no fill will be
for rotational grazing; this is the wettest part of the property. The barn is roughly 12’ x
40’ with the base being stone and sand on top of that. Mathieu confirmed with Demers
that she is proposing putting the barn right on top of the wetlands flag. The barn has to
be at least 50’ from the road and her placement is approximately 60’ from the road.
Gosselin added the turn-out area will be grass and the riding ring will be clay and sand.
Demers was instructed to put all of this information in an as-of-right application and
Mathieu asked that an email for the file showing all the activities as noted.
Demers asked if she makes changes to the activities and area does she have to come back
and discuss the changes with the IWA. Mathieu and Penney said yes. Penney added it is
always good to give Staff and the IWA a heads up.
Choate said the legal questions were helpful and shows the applicant falls within her
rights for the activities that Demers is showing us right now. Woolf said the questions
and answers give a thorough understanding in this matter; it is well documented. Powers
said he likes the amount of effort the applicant took to consider what would be done in
each area and how that makes sense with the environment in each location.
Laramee asked is this area still a wetlands if a structure is put up? Penney said Demers
will cut some trees and move some rocks; she is not excavating wetlands soils. Fill is
being added on top. The wetlands soils will not go away and the delineation is there. If a
garage goes in that location it would be a violation. The proposed activity is allowed per
statutes. Powers said allowing the agriculture activities the wetlands still flow and the
passage and storage of groundwater remains. If this was continual flow it would dam up
a watercourse and that would change the hydrology of the site.
Mathieu said she agrees with the comments. Coventry is still pretty much an agricultural
town and the IWA should continue to foster that and follow the statutes. Mathieu would
like to get the barn itself out of the actual wetlands by moving it a bit toward the road.
Demers said the actual size of the barn may take it a couple of feet out of the wetlands.
Demers feels it has been pushed back as much as possible.
Mathieu asked that Demers send an email to Staff locating the fenced areas and the barn
to document the activity.

Coventry IWA

4 of 9

Motion: I move that the Coventry Inland Wetlands Agency concurs the applicant’s
proposal qualifies under the as-of-right under Section 4.1.a. based on the materials
provided by the applicant in an area of non-continual flow for application #21-29AR/J 777 Dunn Road - Applicant: ShyAnne Demers; Owner: Same; Agent: None - Clearing
for agriculture/horses within a wetland/upland review area.
By: Woolf

Seconded: Powers

Voting:
For: Choate, Laramee, Powers, Woolf, Mathieu
Against: None
Abstain: None
E. #21-30W - 3780 South St. - Applicant: Michelle Pesce; Owner; Same; Agent: None
- Renovation/expansion of house and detached garage currently within the URA
Michelle Pesce and Dan Lamontagne, homeowners, representative from Cheryl Newton
Architects LLC, and Andrew Bushnell, engineer, were present.
Ms. Pesce said as requested from the IWA the design narrative has been expanded upon
by Cheryl Newton Architects; Ms. Pesce read the revised narrative into the record. Not
mentioned in this narrative is that the existing lean-to addition is not structurally sound so
needs to be taken down.
Mathieu said there is a lot of activity proposed on this lot. There is an existing house and
garage; the house has been there for a while and the garage is close to the road.
Choate asked about grading. Pesce said there will be some to the north of the garage.
The architect said where the existing structure is the lot is level. The placement is based
on the spacing of the contours. There will be minimal grading. Bushnell said he is in
agreement with that as it is a fairly level area. Minimal grading will be needed to get into
the side door. The foundation can act as a retaining wall. The same goes for the house
although it is not quite a walk-out basement. If we were to pour a new foundation we
could lift it high enough to get a walk-out basement. Penney said that may require some
grading. Bushnell said the Sanitarian is going to count this as a 4-bedroom house and we
will have to add 20’ to the reserve septic area. The current septic system will be
maintained. Bushnell suggests using 8” – 10” of crushed stone for the garage to extend
beyond the roof drip lines. This helps to mitigate the placement of the shed in the upland
review area. Lamontagne said they will ask the Barnyard to extend the stone base to the
roof drip line.
Choate said she appreciates the planting areas and the thoughts to enhance the wetlands.
The activity is in the upland review area and is very constrained by the age of the house.
It has been here long before the regulations were in place.
Mathieu asked how close the well is to the road. Bushnell said it is 33’ from the road to
the existing well. Lamontagne said the well water was testing in 2018 and when drilled
in 2014. Mathieu suggested the homeowners talk to EHHD about what should be tested
for if you are worried about water quality. Mathieu’s concerns are similar to Choate’s –
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there is a lot of activity in the regulated area although there will not be a lot of filling.
Mathieu said the homeowners are doing everything they can to mitigate that and still
utilize the property and add on to the house that has been there for a very long time.
Laramee agreed the lot is very tight. There is not a lot of room to move. The planned out
plantings look good.
Mathieu said people want to use their properties and clean them up. This house has been
here for a very long time. The homeowners have shown a lot of care for the property and
the wetlands and a lot of thought went into the memo. Wetlands plantings should be used
appropriately. Just as important is maintaining the plantings over time.
Penney said the IWA’s comments are hitting on all the right points with the application
and the constrictions. Mitigating strategies are being proposed. The Soil Scientist
pointed out in his memo that the structures have been sited where they are because of the
constraints.
Mathieu said other than the plantings nothing more was changed from the previous
discussion. The size of the house or garage were not reduced nor moved farther away
from the wetlands. Installation of a silt fence is a requirement. The plantings make a lot
of sense to the IWA and should be maintained over time as the buffer to the wetlands.
The other items mentioned for mitigation are not that special because of all of the
activity. What is special is putting some money on the plantings, for them to be planted
correctly, and for them to be maintained. That is special with plantings that work in the
area as they will protect the wetlands. The architect said she had a list of species that
have done well on the property and they are not high maintenance.
Mathieu said you are constrained. You could reduce the size but that is not before us
now. The last bullet on the last page is the best to be offered to the IWA. And for safety
reasons Mathieu agrees with the garage placement. Mathieu is fine with what is being
proposed.
Motion: I move the Coventry Inland Wetlands Agency approve application #21-30W 3780 South St. - Applicant: Michelle Pesce; Owner; Same; Agent: None Renovation/expansion of house and detached garage currently within the URA with the
following conditions:
 Hold a pre-construction meeting with Wetlands Agent staff with the applicant and
any contractors before the start of activity to review the construction sequencing.
 Additional erosion and sedimentation controls may be required due conditions on the
site as warranted by Wetlands Agent staff.
 The inspection of the silt fence prior to the disturbance.
 The addition of the large stone pad under the 12’x18’ shed – as recommended by
Andrew Bushnell of Bushnell Associates.
 The Wetlands Agent staff is to be notified and review the six wetlands plantings areas
once they are completed.
By: Choate

Seconded: Woolf

Voting:
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For: Choate, Laramee, Powers, Woolf, Mathieu
Against: None
Abstain: None

4. NEW BUSINESS:
A. 162 Grant Hill Road – Violation – Derek Pacheco – work in upland review and
wetlands
Choate left the meeting at 9:06 p.m.
Derek Pacheco was present on the call.
Penney said a complaint about a motocross event was received in September. Penney
used the 2016 and 2019 aerial mapping and utilized the CAD file from the original
subdivision on this matter. Activity can be seen within the wetlands delineation and the
upland review area. Penney and Gosselin met with Pacheco and noticed the violation.
The track was constructed without any permits. There is a garage in the upland review
area with a permit to cross the wetlands for the driveway. Recreational uses are
permitted as-of-right as long as it does not alter the characteristics of the wetlands. There
has been an evolution with grading activities, filling, and moguls in the upland review
area. A sediment basin was constructed for the disturbed soil area and track and
drainage. The owner of the property is being cooperative. Gardner Peterson Engineering
has been contacted. They will go out to survey the area and come to the IWA. A plan on
how to restore the area will be needed.
Mathieu confirmed with Penney that this wetlands heads toward Coventry Brook.
Penney said the complaint came is as a trespass on Town property. There has been none
of that but there is unpermitted activity on regulated property that has altered the
wetlands. Penney did observe that the sediment basin is working great. There was no
sediment discharge into the wetlands. There is an outfall in the wetland that is clean
water coming out of the basin. The down gradient did not see any significant discharge.
Pacheco said he will stay on top of this and wants the evaluation by Gardner Peterson to
be done by December 15, 2021.
Choate was back on the meeting at 9:26 p.m.

5. ADOPTION OF MINUTES:
A. October 27, 2021 – Regular Meeting
Motion: I move the Coventry Inland Wetlands Agency approve the meeting minutes of
the October 27, 2021, regular meeting.
By: Choate
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Voting:
For: Laramee, Powers, Woolf, Mathieu, Choate
Against: None
Abstain: None
6. CORRESPONDENCE:
None

7. DISCUSSION:
A.

Spill on Barbara Drive – Update
Gosselin called DEEP and reported the spill per direction from the IWA at the last
meeting. A case number was assigned to this. Gosselin is working with the Department
of Public Works, John Elsesser, Todd Penney, and Gorman (the contractor) to get this
clean up finished with replacing the grates and vacuuming the catch basins. Gosselin
will visit the location as the work was supposed to be done last week.
Mathieu asked if this caused any problems downstream or in anyone’s ponds? Is there
any problem anywhere that the contractor caused by not paying attention? Gosselin said
at downgradient ponds from Barbara Drive she did not see any lasting effects. Looking
at the catch basins, since they spray the material, it was on top of the grates or on the
wall of catch basin structure. Gosselin does not believe not much made it out into the
water courses.

B.

Sewer Pipe Lining – Update
Gosselin said the WPCA is looking into lining the sewer pipes around the lake to
prevent leakage because the metal pipes are corroding through an inspection as a
preventative measure. This has gone out to bid for work to be done in late summer
when the lake level is lower. Gosselin walked the site with Mike Ruef. A bypass pump
and styrene containment plans are needed before the work starts in case there is a spill.
The tightest spot starts the Senior Center and runs underneath the beach and crew area
but is outside of the water. On the other side of the peninsula they will have to sneak in
the bypass pump along the lake edge. Staff will be monitoring for that portion. No air
treatment is needed as only steam comes back out of the pipe. There may be odors from
the pipe when they are cleaning it out.
Mathieu said there is a there is a tremendous odor when styrene is used although this is
not the IWA’s issue. They have to off gas during the process. Gosselin said Ruef is
very communicative with Lakeview Restaurant and the Senior Center. Mathieu said
there is always some amount of chemical released.
Gosselin said a portion of the Lakeview patio has to be removed. Gosselin said nothing
is coming back out of the pipe other than steam, to our knowledge. Mathieu is not a fan
of this process but it is a standard process. Mathieu said the Town has to provide
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incredible oversight during this process to keep out lake protected.
C. 2022 Meeting Dates
Motion: I move the Coventry Inland Wetlands Agency approve the Regular Meeting
Dates 2022 as presented.
By: Choate

Seconded: Woolf

Voting:
For: Laramee, Powers, Woolf, Mathieu, Choate
Against: None
Abstain: None

8. ADJOURNMENT:
Motion: I move for adjournment at 9:49 p.m.
By: Choate

Seconded: Powers

Voting:
For: Laramee, Powers, Woolf, Mathieu, Choate
Against: None
Abstain: None

Respectfully Submitted,
Yvonne B. Filip
Yvonne B. Filip, IWA Clerk
PLEASE NOTE: The minutes are not official until approved by the Inland Wetland
Agency at the next Agency meeting. Please see the next Agency meeting minutes for
approval or changes to these minutes.
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MEMORANDUM
To:

Todd Penney, P.E., Town Engineer/Wetlands Agent

From:

Kenneth R. Slater, Jr., Esq.

Date:

November 17, 2021

Re:

Wetlands Act Agricultural exemption questions re: 777 Dunn Road app.
Our File No. 17996.0072

My responses to your questions regarding the 777 Dunn Road application that
involves agricultural activities directly in a wetland are below. Please contact me if you
of the Commission have follow-up questions.
I.

IF THE WETLAND DOES NOT HAVE CONTINUAL FLOW, WOULD THE
APPLICANT BE ALLOWED TO CLEAR/FILL/GRADE IN THE WETLAND FOR
THE HORSE ACTIVITIES AS-OF-RIGHT?
Yes. The relevant provision of the wetlands act carves out certain activities from

the otherwise as-of-right agricultural activities that can occur directly within wetlands
and watercourses states:
The provisions of this subdivision [exempting agricultural activities
in wetlands and watercourses as of right] shall not be construed to
include road construction or the erection of buildings not directly
related to the farming operation, relocation of watercourses with
continual flow, filling or reclamation of wetlands or
watercourses with continual flow, clear cutting of timber except
for the expansion of agricultural crop land, the mining of top soil,
peat, sand, gravel or similar material from wetlands or
watercourses for the purposes of sale....
General Statutes § 22a–40 (a)(1) (emphasis added).

7311022v.1

Based on the Indian Spring Land Co. v. Inland Wetlands, 322 Conn. 17 (2016)
decision discussed in more detailed below, each one of the clauses in that paragraph
need to be read independently as if the word “or” was written between them. For that
reason, by stating that filling of wetlands having continual flow does not fall within the
agricultural exemption, the statute must be read to provide that the filling and related
grading of the fill within wetlands that do not have continual flow is permitted by right if
directly related to the agricultural use.
II.

IF THE WETLANDS HAS CONTINUAL FLOW, IS THE APPLICANT ENTITLED
TO CLEAR THE TREES AND GRADE IN THE WETLAND PROVIDED FILL IS
NOT PLACED IN THE WETLAND
Based on the paragraph cited above, clearcutting is not permitted in the wetlands

even if related to agricultural use unless it involves expansion of agricultural crop land.
If the removal of trees does not involve clearcutting, it is permitted directly within the
wetlands as would be grading activities directly related to the agricultural use provided
that the grading does not result in the relocation of the wetland.
III.

DOES THE APPLICANT HAVE THE RIGHT TO CONSTRUCT A BARN IN THE
WETLAND THAT INCLUDES THE PLACEMENT OF FILL IN AND AROUND
THE BUILDING?
Yes.

While a decision of the Connecticut Appellate Court Red 11, LLC v.

Conservation Commission, 117 Conn. App. 630, cert. denied, 294 Conn. 918, 984 A.2d
67 (2009) previously ruled that the construction of a road related to an agricultural use
was not permitted if it involves filling of wetlands, the Connecticut Supreme Court
reversed that decision in its 2016 decision in Indian Spring Land Co. v. Inland Wetlands,
322 Conn. 17 (2016). As discussed below, although that case involved a proposed
road, the decision applies equally to building construction directly related to the farming
operation.
-2-
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As with the issues above relevant portion of the wetlands act states:
The provisions of this subdivision [exempting agricultural activities
in wetlands and watercourses as of right] shall not be construed
to include road construction or the erection of buildings not
directly related to the farming operation, relocation of
watercourses with continual flow, filling or reclamation of wetlands
or watercourses with continual flow, clear cutting of timber except
for the expansion of agricultural crop land, the mining of topsoil,
peat, sand, gravel or similar material from wetlands or
watercourses for the purposes of sale....
General Statutes § 22a–40 (a)(1) (emphasis added).
The court stated that the phrase “road construction or the erection of buildings
not directly related to the farming operation” is the basis of the dispute as to whether the
agency had the authority to attach special conditions to its permit authorizing the
plaintiff's access road. 322 Conn. at 12–13. The trial court, relying on the Appellate
Court’s Red 11 decision, found that any road construction, whether related to
agricultural uses or otherwise, is subject to the wetlands agency jurisdiction whenever it
involves “filling or reclamation of wetlands or watercourses with continual flow.” The
Supreme Court disagreed and determined that the phrase “road construction or erection
of buildings not direct related to the farming operation” must be read as an independent
clause so that any road or building directly related to the farming operation is completely
outside of the jurisdiction of the agency when constructed in any wetland. As a result, if
fill is required to construct the barn that will be related to an agricultural use, it can be
placed in the wetlands as of right. If fill around the building is reasonably required as
part of the construction of the barn such as fill related to the entrances of the barn, it
would similarly be exempt. If the fill around the building is not reasonably related to the
construction of a barn it would be subject to regulation unless falling into one of the
other exemptions.
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